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Guidelines for Managing Openings in Public Roads

Abstract

This document sets out a summary of the legal framework relating to powers of road authorities,
various statutory bodies and private individuals in opening or forming openings in public roads in
Ireland. The document prescribes standards in respect of the work of forming openings, backfilling
and the reinstatement of road surfaces and the associated materials to be used on all roads other
than National Roads. Furthermore the document prescribes procedures and requirements in
relation to the use of MapRoad Roadworks Licensing (MRL) and its use for all road openings in
public roads other than those carried out by a road authority.

This Document, version 2.1, supersedes the “Guidelines for Managing Openings in Public Roads “,
version2.0, published September 2015, and in turn the earlier “Guidelines for the Opening,
Backfilling and Reinstatement of Trenches in Public Roads”, version 1.0, published April 2002, by
the then Department of the Environment and Local Government.

Important Notes

This document does not purport to provide a strict legal interpretation of legislation. Although every
effort has been made to ensure the completeness and accuracy of its contents, users are advised
to use this document carefully. No liability shall attach to the Minister for Transport, Tourism and
Sport and/or the Department of Transport, Tourism and Sport arising from any errors within or
omissions from the document. The original text of the relevant legislation, which is available on the
Irish Statute Book website www.irishstatutebook.ie, should always be consulted if absolute clarity
on any provision is sought.
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1. Introduction

1.1 Background

This document is a revision of the original ‘Guidelines for the Opening, Backfilling and
Reinstatement of Trenches in Public Roads’ or ‘Purple Book’ published by the (then) Department
of the Environment and Local Government in 2002. It provides guidance and specifications for
excavation and road opening works on public roads, material on the legal background and
requirements as well as procedures for the use of the MapRoad Licensing (MRL) System. This
document was last amended in September 2015. Since then there have been many changes to
overall specifications and standards for openings as well as changes in technologies, work
practices and safety and health requirements.

In order to support local authorities in the co-ordination and management of roadworks S.I. No.139
of 2015 extends powers to all local authorities under Section 101D of the Road Traffic Act, 1961, to
issue binding directions on the carrying out of roadworks, that were previously only available to the
cities and Dublin authorities.

The consenting authority for applications from telecommunications network operators for licences
to carry out works on national roads is Transport Infrastructure Ireland (TII). All other applications
for licences are processed by the relevant road authority. National roads are shown in Appendix
A.l1.2.

1.2 MapRoad Licensing (MRL) & The Road Management Office (RMO)

The Department of Transport Tourism and Sport, Transport Infrastructure Ireland (TIlI) and road
authorities have developed and updated existing processes to support efficient processing of road
opening licenses. These are set out in this document. In parallel, supporting technologies have
been developed to assist applicants in the implementation of the processes described. These
technologies are included in the MapRoad Licensing system and include web based processing of
applications, payments and notifications along with mobile applications to support notifications,
surveys and inspections on site. These functions are being rolled out on an ongoing basis to
support the objectives of this document.

Local authorities have also created a shared service, the Road Management Office (www.rmo.ie),
to manage various asset management aspects of roads infrastructure. One of the functions
assigned to the RMO is the management of road licensing on behalf of the sector. While road
authorities retain responsibility for conditioning of individual licences, the Road Management Office
shall co-ordinate and centralise the management of payments, insurance and deposits as well as
providing a framework for the development of standardised conditioning and charging on behalf of
local authorities. The Office will also provide a forum for utilities and road authorities to address
common issues and objectives relating to road licensing.

1.3 Necessity of Road Opening Formation/Reinstatement

Road opening reinstatements in public roads typically occur because of continuing improvement
and maintenance of infrastructure and services. Examples include large capital projects such as
regional water supply schemes, sewerage schemes and telecommunications sector broadband
rollout as well as smaller works such as single house connections to existing services in rural
areas which may be as short as a few metres or less.
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The objectives and specifications set out in this document have been prepared bearing in mind the
principle that any new capital installations or any infrastructure maintenance work must not
adversely affect existing infrastructure, including roads.

1.4 One Specification

These guidelines set out a single set of specifications for road opening reinstatement for regional
and local roads throughout the country. This ensures uniformity of standards and allows
organisations such as utility companies and others to better plan their works. It also ensures a
consistently high standard of works giving better service to the public and a lower whole life cost
for the road opening reinstatement.

This document sets out specifications for use in road opening reinstatements depending on road
construction type (bituminous, concrete etc.) and provides recommendations on other relevant
aspects of the work.

All road opening reinstatement work on national roads shall be in accordance with Transport
Infrastructure Ireland’s “Specification for the Reinstatement of Openings in National Roads” and
Chapters 6 and 7 of this document do not apply.

1.5 Standards and Specifications

The majority of materials and methods outlined in this document are covered by Transport
Infrastructure Ireland’s Specification for Road Works. Any reference to an lIrish standard or
specification, a British or other standard or specification in this document shall be deemed to refer
to the latest edition of that publication, unless specifically noted otherwise. Where European
standards (EN’s/European Norms) are introduced these will take precedence over National
Standards.

1.6 Problems Arising

The main problems which manifest themselves in the road pavement and which arise as a result of
poor quality road opening reinstatements are:

i. Settlement

ii. Irregular longitudinal profile

iii. Irregular transverse profile

iv. Ponding and ice formation in the settled area

v. Surface rupture and potholes

vi. Surfaces with excessive bitumen (fatting up)
vii.  Protruding or sunken ironmongery
viii.  Ravelling joints

Many of these issues are evident throughout the country and are testament of poor standards
and/or poor workmanship in the past. Poor reinstatement can result in potential for accidents,
public liability claims and delays in closing the licence. Any necessary subsequent repairs by a
road authority of a defective road opening will usually be funded through road maintenance
budgets, which seldom command sufficient resources to enable the complete digging out and
replacement, which may be required to avoid the requirement for repeated repairs and loss of
surface profile.
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1.7 Long Term Impact

Even when road openings are carried out to high standards, they typically lower the pavement
condition, reduce pavement service life and increase pavement rehabilitation costs due to
accelerated repaving requirements. These effects are referred to as Long Term Impact. The onset
of this phenomenon will usually be well outside the period for which the capital funding for the
infrastructure project has been exhausted and be well outside the period of any guarantee on the
reinstatement. The road authority places an appropriate charge for Long Term Impact for each
road opening on the Licence Holder.

1.8 Quality Control

It is essential that the Licence Holder manage quality control in regard to the materials being used
and the technigues being employed in road opening reinstatement work to at least the same extent
as used in other road construction and maintenance activities.

Quality control is addressed in more detail in Chapter 6.

1.9 Safety, Health and Welfare at Work

The process of carrying out an excavation on a public road is regulated by the Safety, Health and
Welfare at Work Act 2005 and the Safety, Health and Welfare at Work (Construction) Regulations
2013 and also the Road Safety Infrastructure Directive 2008/96/EC (S.I. No. 472 of 2011).

All those undertaking such works must ensure they have a site specific risk assessment developed
and a temporary traffic management plan. As the works come under the remit of the Construction
Regulations, the Licence Holder, or agents acting on behalf of the Licence Holder, will normally be
the Client as defined in the Regulations. The road authority will not be the Client and therefore will
not be responsible for co-ordinating the works, however, as the road authority it reserves the right
to inspect the works.

See Chapter 3 for further information on Safety, Health and Welfare at Work.

1.10 Training

It is important that suitably qualified personnel are deployed in the carrying out, inspection,
monitoring and certification of the safety and quality aspects of road openings. This includes for the
opening, backfilling and reinstatement of road openings. See Section 5.4 for information in relation
to the minimum requirements for training in relation to quality.

1.11 Monitoring Works and Maintaining Records

For the purpose of co-ordinating and signing off of works, records should be kept by all statutory
undertakers/licence holders. As part of the licensing process, details should be submitted
including:-

» Before, during and after records including geo referenced photographs.

» Line, depth, location of proposed and completed infrastructure (including covers and
chambers).

The road authority/TIl, when dealing with any application for a licence to open a public road, should
request that this information and any other relevant details be logged contemporaneously by the
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Licence Holder and that these details be furnished to the road authority/TIl in a suitable format
acceptable to that authority.

1.12 Glossary of Terms

Vii.

viil.

Xi.

Xi.

Xiii.

XiV.

XV.

Applicant; an individual or an organisation that applies for a licence to open a public
road.

Licence Holder; an individual or an organisation that has been granted a licence to open
a public road.

Guarantee Period; the period during which the Licence Holder is responsible for
maintenance of the road opening after the T5 has been approved.

Urban Roads; are roads with speed-limits less than or equal to 60km/h.
Rural Roads; are roads with speed-limits greater than 60km/h.

Local Authority & Road Authority; for the purposes of this document these two terms are
interchangeable.

Approved Certifier; All reinstatement works shall be inspected, monitored and certified by
an Approved Certifier on behalf of the Licence Holder. The Approved Certifier must have
successfully completed the Advanced Level Trench Reinstatement Course.

Transport Infrastructure Ireland (TIl)/National Roads Authority (NRA); For the purposes
of this document the term National Roads Authority (NRA) can be taken as meaning
Transport Infrastructure Ireland (TIl) or vice versa. For the purposes of
Telecommunications Infrastructure on National Roads the term road authority shall be
taken as also meaning Transport Infrastructure Ireland (TII).

Apparatus; includes any pipe, duct, chamber or conduit.

Intervention; Intervention is restoration of a reinstatement which does not comply with
the performance standards, to a condition complying with those standards.

Temporary Reinstatement; Temporary Reinstatement is defined as the first stage of a
two stage reinstatement procedure where a temporary surface is laid over the backfill
layer. This stage is required where the backfill layers are unbound granular in roadways.
The temporary surface shall be designed to last for a minimum of six months and must
seal and maintain the area of backfill and provide a safe and serviceable surface for
vehicles and other road users in accordance with notes and drawings in Chapter 7 of
this document. Delay set macadam is not permitted as part of temporary reinstatement.

Permanent Reinstatement; Permanent Reinstatement is defined as the final stage of
reinstatement (including removal of any temporary reinstatement) and is completed in
accordance with Chapters 6 and 7 of this document.

Short-term surface repair; This is the use of delay set macadam as reinstatement to
facilitate trafficking of the opening for a short period of time. Its use requires approval by
the road authority and is always followed by temporary or permanent reinstatement.

Lightly Trafficked Roads: This is a traffic designation, which a road authority/TIl may
assign to a roadway. It is based on Annual Average Daily Traffic (AADT) volumes or
unique local factors (e.g. sustained high commercial vehicle activity). Lightly Trafficked
Roads are roads with a Heavy Commercial Vehicle (HCV) AADT content of less than or
equal to 250. This designation, if used, is attached to the road inventory data and is
viewable through the MapRoad Licensing (MRL) system.

Heavily Trafficked Roads: This is a traffic designation, which a road authority/TIl may
assign to a roadway. It is based on AADT volumes or unique local factors (e.g. sustained
high commercial vehicle activity). Heavily Trafficked Roads are roads with a HCV AADT
content of greater than 250. This designation, if used, is attached to the road inventory
data and is viewable through the MapRoad Licensing (MRL) system.
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xvi.  Heavy Duty Locations: These are roads designated by the road authority and are
viewable on the MRL system. They include bus lanes, access to certain industrial areas,
certain junctions etc.

xvii.  Traffic Impact Number: This designation reflects the sensitivity of a roadway to traffic
disruption caused by non-emergency road openings and is defined further in Section
4.4.1.

1.13 Joint Utility/Road Authority Working/User Group

As part of the implementation of the guidelines a user forum will be established to allow for user
feedback and dialogue between applicants/licence holders and road authorities. Such a forum will
seek to address matters of a significant nature relating to road openings and licensing such as:-

» Guidelines for Managing Road Openings

» Training

» MapRoad Licensing (MRL) system

» Charges and Deposits

The forum should meet at least four times per year unless otherwise agreed by all parties.
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2. Legal Frameworks

In order to excavate a public road a person or body is required to have the relevant powers or
permissions. These vary according to the utility sector and are derived from sector specific powers
as well as from the Roads Act and Road Traffic Act through the road/local authority. A road
opening licence does not entitle the Licence Holder to work in property not on a public road.

This chapter sets out a summary of the legal frameworks relating to the powers of road authorities,
utilities and statutory bodies by sector as well as private individuals in forming openings in public
roads in Ireland.

2.1 Roads Act 1993

Legislation

: Appendix. A.3
» Roads Act 1993, Sections 13 (No 14 of 1993) PP X

In order to carry out an excavation in a public road, a person or body must have the consent of the
road authority or must be acting under other specific enabling legislation such as applies to
statutory and licenced undertakers. In accordance with the Roads Act 1993, a local authority can
issue directions in writing to persons carrying out road works in its functional area. The legal
frameworks applying to the Telecommunications, Electricity, Gas and Water Sectors are set out in
Sections 2.5 to 2.8 of this document.

Section 13 (6) of the Roads Act, 1993 provides powers whereby a local authority may allow a
person or group of persons to carry out maintenance on a local road. This work could also entail
opening and backfilling of trenches. Section 13 (10) of the Act prohibits a person from excavating a
public road without lawful authority or consent of the road authority.

It is important to note that the road authority may place such restrictions and conditions as it sees
fit on the person to whom a consent to open a public road is being granted under the 1993 Act, and
furthermore, that the road authority may take action and fill trenches or remove material as it sees
fit.

Section 13(10)(b) of the Roads Act, 1993 provides powers whereby a road authority may consent
to allow works to be carried out on a road; such permission constitutes a ‘road opening licence’.
The road authority may attach restrictions and/or conditions to a road opening licence as it deems
appropriate. Failure to comply with such restrictions and/or conditions constitutes an offence.

Section 13(10)(c) states that where a person does anything in contravention of Section 13(10)(a), a
road authority may remove any defacement, repair any damage, fill in any excavation, remove any
material, thing, dung or urine or remove or reduce any hazard, potential hazard, obstruction or
interference, and may recover any costs reasonably incurred carrying out such works. (Section
13(6) and Section 13 (10) text is set out in Appendix A.3)

It is important to note that in addition to the above all local authorities are empowered to issue
binding directions on a range of matters to any person, including statutory undertakers, carrying
out roadworks in an authorities’ functional areas under Section 101D of the Road Traffic Act, 1961
(as inserted therein by Section 9 of the Dublin Transport Authority (Dissolution) Act, 1987). For the
purposes of this document and the MapRoad Licensing System (MRL) such directions shall
normally be in the form of a road opening licence with associated conditions.
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2.2 Road Traffic Act = Roadworks Control and Co-ordination Powers

Legislation
» Section 101D Road Traffic Act 1961, (No. 24 of 1961)

> Dublin Transportation Dissolution Act 1987 (No. 34 of 1987) Appendix A.3

» S.I. No. 139/2015 — Road Traffic (Co-ordination of
Roadworks) Regulations 2015

In addition to powers under the Roads Act, all local authorities are empowered to issue binding
directions on a range of matters to all persons, including statutory undertakers, carrying out
roadworks in the authorities’ functional areas. These powers are provided for in Section 101D of
the Road Traffic Act, 1961, as inserted by Section 9 of the Dublin Transportation Authority
(Dissolution) Act, 1987 and S.I. No. 139/2015 — Road Traffic (Co-ordination of Roadworks)
Regulations 2015.

Under this legislation local authorities have the power amongst other things to stipulate and lay
down regulations and standards in regard to road openings, particularly relating to:

(a) Periods during which work may be carried out.

(b) The manner in which work may be carried out.

(c) Standards in relation to temporary and permanent reinstatement.
(d) Provision of security for satisfactory completion.

(e) Control of traffic.

Statutory Instrument (S.lI.) No. 139 of 2015 empowers all local authorities to be able to issue
binding directions on a range of matters to any person, including statutory undertakers in relation to
the carrying out roadworks in an authorities’ functional area. The 2015 Regulations revoke the
Road Traffic (Coordination of Roadworks) Regulations 1992 (S.I. No. 323 of 1992) which only
designated Dublin, Cork , Limerick, Waterford and Galway City Councils as well as Fingal County
Council, South Dublin County Council and Dun Laoghaire-Rathdown County Council. (S.l. No 139
of 2015 and Section 101D of the Road Traffic Act 1961 are set out in Appendix A.)

The terms ‘roadworks’ and ‘emergency roadworks’ have the meaning assigned to them in section
101D of the Road Traffic Act 1961 (as inserted by Section 9 of the Dublin Transport Authority
(Dissolution) Act 1987):

‘roadworks’ means repairs, maintenance, alterations, improvements or installations or any other
works to, above or under, a public road;

and

‘emergency roadworks’ means road works, the carrying out of which is immediately required in
order to prevent, or reduce the risk of, loss, injury or damage to persons or property.
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2.3 Road Safety Infrastructure Directive 2008/96/EC
(S.l. No. 472 of 2011)

Legislation
Road Safety Infrastructure Directive 2008/96/EC (S.I. No. Appendix Al
472 of 2011)

In its efforts to halve the number of road fatalities by 2010, the EU Commission put forward a
proposal for a Directive on Road Infrastructure Safety Management (RISM) to improve safety on
roads by ensuring that safety is integrated in all phases of planning, design and operation of road
infrastructure in the Trans-European Network. The Directive was approved in 2008 — 2008/96/EC
and was transposed into Irish law through Irish Regulation S.I. 472 of 2011.

The Directive applies to roads that are part of the Trans European Network Roads initiative (TERN)
— approximately 2,000km. Transport Infrastructure Ireland applies the Directive to all national roads
— approximately 5,500 km.

Detailed requirements relating to the implementation of the Directive in Ireland are set out in the
Transport Infrastructure Ireland document “Design Manual for Roads and Bridges* (DMRB) on the
website www.tiipublications.ie.

The Directive provides for:

» Safety Rankings and Management of the Road Network (HD 15);
» Roadworks Inspections (HD 16);

» Road Safety Inspections (HD 17);

» Road Safety Impact Assessments (HD 18);
» Road Safety Audits (HD 19).

All persons working in relation to these must have received accredited training and be on a
register.

2.4 Statutory Undertakers

Legislation
» Planning & Development Act 2000.

» Roads Act 1993, Section 53.
» Road Regulations 1994 (Sl No. 119 of 1994).

A large number of road opening operations are carried out by statutory bodies in the provision of
essential services to the public such as licenced undertakers in the telecommunications, electricity,
gas and water sectors. The operations of these bodies are controlled by separate enabling
legislation and details of the legal frameworks applying to each of the above sectors are set out in
Sections 2.5 to 2.8 of this document.

The term statutory undertaker is generally used to describe a body or person who is permitted to
carry out work on a road, particularly road opening work in performance of its or his/her duty or
functions under any Act of the Oireachtas.
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Statutory undertakers are defined in the Planning and Development Act 2000 as follows:-

““Statutory Undertaker’’ means a person, for the time being, authorised by or under any enactment or
instrument under an enactment to—

1 construct or operate a railway, canal, inland navigation, dock, harbour or airport,
2 provide, or carry out works for the provision of, gas, electricity or telecommunications services,
or

© provide services connected with, or carry out works for the purposes of the
carrying on of the activities of, any public undertaking;

Statutory Undertakers that have powers to open, dig or excavate a public road are:-
1 Network Operators in the Telecommunications Sector

2 Electricity Supply Board/Licenced Undertakers in the Electricity Sector
3 Gas Networks Ireland

4 Uisce Eireann/Irish Water

5 Light Rail Operators

In conjunction with deregulation of the telecommunications and electricity sectors, other private
sector agencies operating under ministerial sanction will be licenced to carry out road opening
activities. Other bodies such as the Defence Forces and O.P.W. have some powers in certain
situations to work on roads but circumstances and occurrences are rare.

Irish Rail has the power to lay tracks on the public road and construct level crossings under the
Railway Clauses Consolidation Acts of 1845, the Railway Clauses Act of 1863 and the Railway
Safety Act 2005 Section 5, Schedule 1. In these circumstances, Irish Rail is responsible for the
section of road and same is not then part of the “public road”.

Works by State Authorities etc.

Section 53 of the Roads Act provides for the control of works by a state authority, statutory
undertaker or a local authority whereby the powers conferred on these bodies to carry out works
along, adjoining, in, on, under or over any land comprised in a motorway, busway or protected road
otherwise than with the consent of the authority (in the case of a national road) or the Minister (in
the case of a regional or local road).

(Section 53 of the Roads Act 1993 is set out in Appendix A.3).

Regulations to give effect to the above were introduced by the Minister under Article 10 of the
Road Regulations 1994 (S| No. 119 of 1994). The prescribed works for the purposes of subsection
(2) of Section 53 of the Act shall be:

(@) The carrying out by any electricity undertaking of development consisting of the
construction of overhead transmission or distribution lines for conducting electricity at a
nominal voltage of over 20KV;

(b) the carrying out, by Telecom Eireann - The Irish Telecommunications Services Board or by
any person to whom a licence under section 111 of the Postal and Telecommunications
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Services Act, 1983 (No. 24 of 1983) has been granted, of development consisting of the
provision of-

(i) overhead telecommunications lines where such lines are attached to poles the height of
which exceed 10 metres:

(if) equipment for transmitting or receiving telecommunications messages from satellites in
space where such equipment exceeds 10 metres in height above ground level or where
any antenna exceeds 5 metres in width;

(iii) any other telecommunications equipment or apparatus where such equipment or
apparatus exceeds 15 metres in height above ground level.

(c) The form in Schedule C or a form substantially to the like effect shall be the prescribed
form of notice for the purposes of subsection (2) of Section 53 of the Act

Schedule C with associated notes as mentioned in 2(c) above is set out in Appendix A.2.

2.5 Telecommunications Sector

Legislation
> Postal and Telecommunications Services Act 1983

» Planning & Development Act 2000 (Section 254)
» Communications Regulation Act 2002 Appendix A.3
>

Communications Regulation (Premium Rate Services and
Electronic Communications Infrastructure) Act 2010,
Section 53

2.5.1 Regulatory oversight of Telecommunication Operators in Ireland

Telecommunications Companies in Ireland are regulated by the Commission for Communications
Regulation (ComReg). ComReg was established on 1 December 2002 under the Communications
Regulation Act 2002 to ensure compliance by undertakings with obligations in relation to the supply
of and access to electronic communications services, electronic communications networks and
associated facilities and the transmission of such services on such networks.

2.5.2 Broad Overview of the Legislation relating to Underground telecommunications
infrastructure

The legislation which provides for telecommunication companies or “network operators” to open
public roads for the establishment of underground communications infrastructure is the
Communications Regulation Act 2002 (2002 Act) and the Communications Regulation (Premium
Rate Services and Electronic Communications Infrastructure) Act 2010 (2010 Act). The 2002 Act
provides for local authorities to grant consent to telecom operators to open public roads for the
establishment of underground communications infrastructure. Under the 2002 Act, local authorities
were the sole consent-giving authority in this regard for motorways, national roads, regional roads
and local roads. The 2010 Act amended the 2002 Act to designate Transport Infrastructure Ireland
as the consenting authority for national roads, which includes motorways. The consenting
authority for regional and local roads remains the local authority.
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Main elements of the legislation

Opening of public road for establishment of underground electronic communications
infrastructure.

Licenced undertakers in the telecommunications sector derive their powers relating to
excavation and erecting poles and lines along public roads from The Postal and
Telecommunications Services Act 1983, The Communications Regulation Act 2002, Part
54, and the Communications Regulation (Premium Rate Services and Electronic
Communications Infrastructure) Act 2010, Section 21. (Part 54 of the 2002 Act and Section
21 of the 2010 Act are set out in Appendix A.3).

The 2010 Act also provides for specific conditions that may be set by the local authority or
TII, without prejudice to any other conditions they may also set. The specified conditions
include that any losses and liabilities that the road authority incurs from a third party, which
are caused by any act undertaken by the network operator, can be passed on to the
network operator.

Requirement for communication network operators to obtain Transport
Infrastructure Ireland (TIl) consent to undertake roadworks on National Roads

The Communications Regulation (Premium Rate Services and Electronic Communications
Infrastructure) Act 2010, Section 21 (2) contains a substitute for Section 53 (Opening of
public road for establishment of underground electronic communications infrastructure) of
the Communications Regulation Act 2002 and includes the requirement for communications
network operators to obtain TII consent for any proposed roadworks on national roads.
(See Appendix A.3).

Use of Transport Infrastructure Ireland ducts on National Roads including
Motorways
The 2010 Act facilitates TII in making available its ducting on national roads and motorways
to network operators. Local authorities remain the consent-giving authority for regional and
local roads.

The 2010 Act provides for TIl to make a scheme whereby they can impose charges for the
use by network operators of ducts on national roads provided by an authority. This is
subject to the approval of the Minister of Transport following consultation with the Minister
of Finance and the Minister for Communications, Energy and Natural Resources.

Where ducting assets on national roads are provided (and made available) by TII, to a
network operator, the authority will not be liable to that network operator for any loss or
damage howsoever caused to the electronic communications infrastructure unless it was
caused by gross negligence or wilful neglect on the part of the authority. The authority will
be allowed to have representatives present during works to supervise compliance.

Use of public road for establishment of electronic communications infrastructure
overground.
The Communications Regulation Act 2002, Part 54 states as follows:-

54.—(1) Section 254(1) of the Act of 2000 is amended by inserting after paragraph (e) the
following paragraph:

(2) A network operator shall be responsible for all costs incurred in the reinstatement of a
road to a standard satisfactory to the road authority concerned arising from the opening of
the road by the operator for the purpose of—

(a) the establishment of overground electronic communications infrastructure, or

(b) maintenance, repair, replacement or the addition or removal of overground
electronic communications equipment.
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(3) This section is without prejudice to section 101D of the Road Traffic Act, 1961.

Cost apportionment for electronic communications infrastructure relocation due to
road improvements.

In terms of cost apportionment, Section 55 of the 2002 Act deals with cost apportionment
for relocating electronic communications infrastructure due to road improvements. The
2002 Act provides that, where a road authority undertakes roadworks, it pays to a network
operator all reasonable costs incurred by the operator in relocating its infrastructure. This
provision is retained in the 2010 Act, with an additional provision that TII will not incur any
costs relating to the relocation of network operators’ telecoms equipment in ducts on
national roads that have been provided and made available by an authority. (See Appendix
A.3).

55.—(1) Notwithstanding section 254(4) of the Act of 2000 and subject to this section,
where an authority undertakes work for the purposes of improving a public road, it shall
pay to a network operator all reasonable costs incurred by the operator in the relocation
(except in relation to the relocation of ducts as referred to in subsection (2)) of its
electronic communications infrastructure and any associated physical infrastructure
necessitated by and directly attributable to that work.

Regulations and policy of directions to road authorities.

The Communications Regulation (Premium Rate Services and Electronic Communications
Infrastructure) Act 2010, Part 21 (3) replaces Section 56 of the Principal Act. (See Appendix
A.3).

56.—(1) The Minister may, with the consent of the Minister for Transport, for the
purposes  of sections 54(2) and 55, make regulations to establish the basis for the
calculation by a network operator of costs reasonably attributable to costs incurred by the
network operator as a result of roadworks, and to establish an objective measure of
works to be deemed to be improvements to electronic communications infrastructure for
the purposes of this Part.

Electricity Sector

Legislation

>

YV V V V VYV

Electricity (Supply) Act 1927

Electricity (Supply) (Amendment) Act 1932
Electricity (Supply) (Amendment) Act 1935
Electricity (Supply) (Amendment) Act 1941
Electricity Regulation Act 1999

E.C. (Internal Market in Electricity) Regulations 2000

Electricity supply companies in Ireland are regulated by the Commission for Energy Regulation

(CER).

2.6.1

Enabling Power

Licenced undertakers in the electricity sector derive their powers relating to excavation and
erecting poles and lines along public roads from the Electricity (Supply) Act 1927 Amended by the
Electricity (Supply) (Amendment) Act 1935, the Electricity Regulation Act 1999 and the E.C.
(Internal Market in Electricity) Regulations 2000 also refer.
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Under Section 20 (3) of the 1927 Act, the Board may:

(3) Subject to the provisions of this Act, the Board may construct, re-construct, maintain and
operate electric generating stations, transformer stations and other stations and places for
transforming storing or otherwise dealing with electricity and extend or enlarge the
transmission system of the Shannon works and construct, re-construct, maintain and operate
such other lines and works as the Board may think fit.

This Section sets out broadly the powers to construct, re-construct and maintain power lines.
(These Powers have been extended under Electricity (Supply) Amendment Act 1932 and
Electricity (Supply) Amendment Act 1941.

The power in relation to breaking up of a road is set out in Sections 51 and 52 of the 1927 Act and
the Board may delegate the power to an Undertaker acting on its behalf.

Section 51 provides:-

51 (1) The Board may whenever it thinks proper lay lines for the transmission and lines for
the distribution of electricity along, across or under any street, road, railway or tramway
and may for that or any incidental purpose or for any other purpose arising in the course of
the exercise or performance of any power or duty conferred or imposed on it by this Act or
any other order or regulation made thereunder break up any street, road, railway or
tramway.

51 (2) The Board may by order confer on any authorised undertaker power, either
generally or for any particular purpose or on any particular occasion and with and
subject to such if any, restrictions and conditions as the Board thinks proper, to lay
electric lines along, across or under any street, road, railway or tramway whether
within or outside the area of supply of such authorised undertaker and for that or
any incidental purpose to break up such street, road, railway or tramway.

More specifically however, under Section 52 of the Act, the Board must have prior consultation with
the local authority and similar under Section 52, the Board may not authorise any of its undertakers
to break up a road without prior consultation.

Section 52 provides:-

52 (1) The Board shall not break up any road without previous consultation with the Local
Authority in whose district such road is situate and shall not break up any railway or
tramway without previous consultation with the Minister.

52 (2) No order authorising an authorised undertaker to break up any road shall be made by
the Board under this Act without previous consultation with the Local Authority in whose
district such road is situate, and no order authorising an authorised undertaker to break up
any railway or tramway shall be made by the Board under this Act without previous
consultation with the Minister.

The Electricity Regulation Act, 1999 amends Sections 51 and 52 (1) of the Principal Act. Under
Section 48 of the Electricity Regulation Act, 1999 the power to lay electric lines conferred on the
Board “may, with the consent of the Commission [for Electricity Regulation], also be exercised by
the holder of an authorisation or the holder of a direct line permission under Section 37 and the said
Sections 51 and 52(1) shall apply to the holder of an authorisation or the holder of a direct line
permission under the said Section 37 in like manner as they apply to the Board”.

Section 48 provides:-
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The power to lay electric lines conferred on the Board by section 51 and section
52(1) of the Principal Act may, with the consent of the Commission, also be
exercised by the holder of an authorisation or the holder of a direct line permission
under section 37 and the said sections 51 and 52(1) shall apply to the holder of an
authorisation or the holder of a direct line permission under the said section 37 in
like manner as they apply to the Board.

In addition to these provisions there are obligations on local authorities (among others) to pay the
expenses of alterations to the network carried out by the Board, or its authorised undertaker, where
those alterations are necessitated by the actions of the local authority or other party.

The general obligation is contained in Section 100 of the 1927 Act which provides:-

If any person does any matter or thing which such person is by or under any statute
authorised to do and which necessitates an alteration in any part of any
transmission system or of any distribution system for the time being vested in the
Board, the Board shall make such alteration, and the expenses incurred by the
Board in making such alteration shall be paid to the Board by such person as
aforesaid, and the amount of such expenses so to be paid shall, in default of
agreement, be fixed by an arbitrator appointed by the Minister.

The application of this general principle to the specific case of alterations to the network
necessitated by alterations by local authorities to roads or bridges is contained in Section 77 of the
1927 Act which is now amended through the Electricity Regulation Act, 1999.

Section 44 of the Electricity Regulation Act, 1999 provides for the payment by local authorities of
expenses for certain alterations to the electricity infrastructure. The amended section applies to “an
authorised undertaker” or a holder of an authorisation under Section 16 [Authorisations to construct
or reconstruct a generating station] of the Electricity Regulation Act, 1999 or the holder of a direct
line permission under Section 37 of the Electricity Regulation Act, 1999. (Section 44 of the
Electricity Regulation Act, 1999 is detailed in Appendix A.3)

The Electricity (Supply) (Amendment) Act 1935 served to clarify the meaning of the power to lay
lines to include the erection of poles, posts and other infrastructure.

2.—(1) The power conferred on the Board by sub-section (1) of section 51 of the Principal
Act to lay lines for the transmission and lines for the distribution of electricity along or
across any street, road, railway, or tramway shall include and be deemed always to have
included power to lay such lines above ground at any height and also power to erect, in or
on any such street, road, railway, or tramway, such posts, poles, and other erections as the
Board shall consider to be necessary or proper for carrying or supporting any such line so
laid, and the power conferred on the Board by the said sub-section to break up any street,
road, railway, or tramway shall include and be deemed always to have included power to
break up any street, road, railway, or tramway for the purpose of erecting therein or thereon
such posts, poles and other erections as aforesaid.

Section 3 (1) of the 1935 Act also clarified the use of the word ‘road’ to include ‘street’.

3 (1) Section 52 of the Principal Act shall be construed and have effect and be deemed
always to have had effect as if the word “road” included a street.

Under Section 29 of the European Communities (Internal Market in Electricity) Regulations, 2000

“any duty, obligation or requirement on the Board (ESB) under Part VII and Part VIII of the
Electricity Regulation Act, 1999 necessary for the discharge of the transmission system
operator’s functions shall also be regarded as a duty, obligation or requirement on the
transmission system operator.
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Any power conferred on the Board under Part VIl and Part VIl of the 1999 Act necessary for the
discharge of the transmission system operator’s functions under the regulations shall be regarded
as a power conferred on the transmission system operator and not on the Board other than where
it is also necessary for the Board to discharge its functions as transmission system owner in which
case the power shall be conferred on both the Board and the transmission system operator.

Any work commenced or being carried out by the Board necessary for the discharge of the
transmission system operator’s functions under the regulations shall be continued and carried out
by the transmission system operator. In the event of a dispute between the transmission system
owner and the transmission system operator in the carrying out of their functions under the
regulations, the matter in dispute shall be submitted to the Commission for Energy Regulation for
decision.

(Section 29 of the European Communities (Internal Market in Electricity) Regulations, 2000 is set
out in Appendix A.3)

2.6.2 Summary

The Electricity Supply Board and Licenced Undertakers in the Electricity Sector are obliged only to
consult with the road authority.

2.7 Gas Sector

Legislation
> Gasworks Clauses Act 1847

» Gas Act 1976
» Gas Amendment Act 1987 (Section 2) Order 1987 (S.I. No 283 of 1987)
» Gas (Amendment) Act 2000

2.7.1 Enabling Power

The gas industry derives its functions and powers from the Gasworks Clauses Act 1847, the Gas
Act 1976, the Gas (Amendment) Act 1987 (Section 2) Order 1987 (S.l. No 283 of 1987) and Gas
(Amendment) Act, 2000. Section 27 of the Gas Act, 1976, as amended by Section 20 of the Gas
(Amendment) Act, 2000 sets out the powers of persons constructing and operating pipelines with
regard to construction, maintenance and repair of pipelines.

Under Section 27 (1) (d), persons constructing pipelines in the gas industry may do the following:

27 (1) (d) dig, break or otherwise temporarily close, cross, extend divert or otherwise
interfere with or alter any road, railway, navigable waterway, river, stream or other
watercourse, bridge, tunnel, culvert, pipe, drain or other thing.

This Section gives power to an authorised undertaker in the gas industry to do work on a road.

2.7.2 Consent

However, under Section 27 (2), the undertaker cannot carry out the works mentioned without the
consent of the road authority and the road authority may attach such reasonable conditions as it
thinks fit.

27 (2) The Board shall not, in relation to a thing owned by the Commission, a road
Authority, a person specified or described in Section 8 (9) of this Act or the Minister
or any other Minister of State, exercise a power mentioned in subsection (1) of this
section except with the consent of the Commission, Road Authority, Person or
Minister of State concerned and in giving such consent, the Commission, Authority,
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Person or Minister may attach thereto such reasonable conditions as it or he thinks
fit and in addition to the foregoing.

Note in this Section, the ‘road authority’ has the same meaning as in Section 2 of the Local
Government Act of 1946.

2.7.3

Summary

The Authorised Undertaker in the gas industry must ‘obtain consent’ from the road authority and
the road authority may apply such reasonable conditions as it thinks fit.

2.8

Water Sector

Legislation

>

>
>
>

Water Services Act 2007
Water Services Act 2013
Water Services (No.2) Act 2013
Water Services Act 2014

The Water Services Act 2007, Section 41, as amended sets out the powers available to a water
services authority for the installation of pipes for the purposes of providing or assisting in the
provision of water services as follows:-

Installation of pipes.
41.(1) In this section—

“local road ”, “national road” , “public road” , “regional road” and “road” have the
same meaning as in section 2 of the Roads Act 1993 ;

“ pipes ” includes sewers, drains, water mains, distribution systems, service connections or
their accessories;

“«

‘road authority’ means—

(a) in the case of a toll road within the meaning of Part V of the Roads Act 1993, the
National Roads Authority, and

(b) in all other cases, a local authority within the meaning of the Act of 2001, other than a
local authority referred to in Part 2 of Schedule 6 to that Act.”,

(2) A water services authority, or other person acting jointly with it or on its behalf, may, for the
purpose of providing or assisting in the provision of water services, carry pipes through, across,
over, under or along any public road, or place intended for a public road, or under or over any
cellar or vault which may be under the pavement or carriageway of any public road, or from time to
time repair, alter, remove or replace the same, subject to the consent of the relevant road authority
where the water services authority is not the road authority for that road or place intended for a
road.

(3) Any person authorised by a water services authority to provide water services or any person
providing water services jointly with or on behalf of that person, may, in respect of the provision of
those services, carry pipes through, across, over, under or along a public road, or place intended for
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